# 65 4/29/69

First Supplement to Memorandum 69-51

Subject: Study 65 - Inverse Condemnation (Interference With Land Stability)
Time did not permit the Commission to consider Memorandum 6951

relating to interference with land stability at the April meeting and we will,

therefore, take up that memorandum at the May meeting. In connection there-

with, the staff believes that the attached Note dealing with lateral support

may provide additional valuable background.

It may be noted that the Restatement of Torts mekes no attempt to deal

with the more difficult problems connected with lateral support. The
Restatement merely provides absolute liability for the withdrawal of "natural
necessary lateral support.” Thus, the excavator has an absolute duty to
provide lateral support for adjacent land in its natural state. Moreover,
this duty extends to improvements on adjacent land that are damaged by a
subsidence that would have occurred if the land was unimproved. The
Restatement makes no provision concerning damage to improvements where the
weight of the improvements contributes to the subsidence. No attempt is
made to provide notice, to permit entry to cure, to allocate the expense of

cure, and so om.

Respectfully submitted,

Jack I. Horton
Associate Counsel
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Lateral Support

Almost cvery njon b hegins with an excavation, and
many still end with & Lm sin, Building mapection practices and
modern CE‘gII“PCI"P‘”’ rechidques have gl‘ ¢ far teward elimmating
the ﬂ'u.Lr{Ts to e and proparty invalved 1 the prehlem of “areral
support.” The engineer has gacthods at hand seficient to protect
a skyscraper when an ..x.} went excavahon threator 5 its founda-
tions. But the questicn: of who s w bear the cost of protection—
builder, ndjoming 3:'11mu-mr, ar both—is one {or whicl the law
has yet to supj ply a satlsfactory answer. Although dtatutes or city
ordinances have replrced the connron law in alimest all jurisdic-
tions, the change generally has meant ouly the sabstitution of ane
rule of thumb fc:r another,

f?‘

Y. Tre Preopten

Surface land and the structures ¥ supporss constitule a vertical

load upon the sail beneath, Under this load, the 511’:';r;-:i in turn
exeits fateral prossure against the adisining ¢ carth. Ttis the resist-
ance which this adjoining carth affords wo such pressure thar is

- termed “lateral supsort”
i

Excavalion may cause the sinking of adjncent Jand in an}r one
of several ways, Most common, pf..zhma, is t’m cave-in.” When
the excavator removes earth from plot 4, he deprives the ad; cent
plot, B, of lateral suppest. Tinless the sices of the excavation ]nvc
been braced to withstand the fateral pressure exerted by the subsoil
of plot B, they may give way wud eavse scitlemsent of the adjacent
surface area.’

A similar ¢ type of subsidence may occur when the excavator en-
counters water-beasing scil below the susface of the ground. In
the attept 10 punip out the water, :vcﬂ guantitics wf sand are
sucked into the bo'ﬂ nd alu Fimxw . Ofren 1a arge avcas are
undernuined, with conseque m.]mzuﬁg structures.

1. Randall, Laresal Support of B ot Tnglacer, MNov. 1951,
o 11, 13

2. Huwmseron, Puapoes
g.man arising from thus tyne o
53, 756 ‘\1\’( EO1 (1934); Hader Realty Cn. v
(S.:p Ce. 1946). A siemiiay offeci, not to b -2d with ool of lateral suppect,
follows from the lowedisg of the pround w able 1 I pumiping operations, As
the meisture content of sdiacent sl b rads i 5 and again, seuds-
ment and cracking of stewctwics moy resuln Soe Re t 2.

sow 13 {74 od, 194 oxawedes of Gris
Leee Tilison v O i T, 2069 Miche
City of ‘\mv '}"*' < 64 N_ &2d 318

dally nepee e Booa

10y
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A third type of soil movement resulis fram the “heave” which
typically oceurs in the bottoni of an excevation, Whenever « hole
is opened up, thereds a tendency for the ground In the bottom of
the cxcavation 1o rise.
This effect is most Bkely ta oocur vith deep, wide Dholes undertain with
soft dlay, becanse the bunke of the hole constitute an unbalunced Joad
on the underlying strata near the edge of the hale, .o . Tt is impossible
to prevent the fateral movenent of the soil which ocenrs below the leved
of the excavaticn, and in wrn the resairing heave of the botram of the
hole. The azcompanying setlement of the wpper adjacent ground
surface ks therefowe unavoldabic?

How the “careful” excavator will mect the threat of thess con-
tingencies depends dmost entirely on the conditions of the job at
hand—the character of the soil, the Joad which it carrics, the ex-
cavarion depthy, its proximity to adjoining structures, and climaiic
condirions. Under certain circumstances merely bracing the sides
of the cut may be sullicienr, Otirer circumstances may necessitate
the pouring of 2 reinforced concrete retaining wall, or, where the
excavation theeateas to undermine the foundations of the adjoin-
ing structure, the pourisg of additional {ootings. The development
of the science of soil mechanics bevrs promise of increasing the
predictability of the bearing qualiics of sonl, and subsurface ex-
plora!ian §s connumon prociice tochay.*

While engincering science has developed adequate ricthods of
protection, theis cost 1s oftin extretacly high., Thus i many in-
stances it may be not only uppractical but alo un sound as a matler
of social policy to impese the fedl burden on either the builder or
the adjoining landowner. The large number of reparted cases 1
a mieasure of the frequency with which builders are temipted 1o cut
corners in providing proteciinn to adjacent structures. Bur cases
have also reached thie courts in which hutlding owners, discouraged
by the cost, have refused to take measures nocessary to prevent cok
lapse of their awn structisres.®

The cost-of-protection prablem takes on a critical aspect as re-
zoning becomes provilbent and new buldings are began next to
older structvres. Age and often inferior foundations may make

3. Randall, sepra e 3,2t 123,

4, HuntiseTow, o, ot sngrd ot 2, at 103,

8. See, o Bravn v, Hamadk, 206 Minn, 572, 289 NOW, 593 (1550, 50 Yaur LE
1125 {i941).
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these structures exceedingly difficult to protect.”  Similarly, the
problem is enlarged as cities spread ot into “secondary land”™—
marginal fand on slopes where peromnent eXcavations are neces-
sary to provide adequate fostings, and land in areas where the
lateral stability of the greund s less than in more desirable building
sites.”

The conflict of social interests evoked nnder these circumstances
is clear. Urban society demands protection for existing structures,
and, at ihe same timce, secks 6 CNCOUTARS new construction to meet
expanding needs. The atternpt of the common law to resolve the
conflict in terms of the “nstural” rishts of laad owsnership was’
patently inadequate to the demands of urban developraent. Thus
it was nevitable thar legislatures shddd eventually pre-empt the
field in an effort to provide a more wotkable sclunion.

1F. Ty Consnron Lavs

The faw of lateral support found its beginnings in the rather
off-the-cuff remarks of an carly commentaor. He stated that the
right of a Jandewner o the support of Bis fnd was ahsolute, 30
long as it remained in its natural state; i bmprovements were
added, however, there conld be no recovery for damage to build-
ings or land occasioned by an adjoining excavailon’ For two cen-
turics courts reiterated these propoestions witheut questioning their
validity”

Support of Land

The doctrine of an absatute nght to the suppast of land 10 its
“natural state” failed 1o fit very neady into the comman-iaw scheme

6. Sce Trivtel v. Gosty, 296 Mass, 24, 4 NUTL.2d ol 7 (1936).

4. The Ruilding Inspecrer for the City of Ouklznd, Coirforms, saied that “dewn in
the hearl of the city, the bigger comtracten are fully awire of what they must du. Ia the
Bt sections where B availibie the anty fond 3ot for cesidential CoNsLrucLion, we &re £0-
countrring som: misundentanding, and even oiempes to avoid the tmplicatiuns of the
faw. . « . Mt is only in the Jast twenty years or 56 that foundation and soil mechanics have
received any atlenten in @ big way in this country, and now that 3 geear deal of marginal
land must be wsed, 11 38 becoming an increasing problem.” Leter of August E7, 1953,
from Miiton P, Lotchel, Building bnspocien, Oukland, Catifornia, on file with the Stanjord
Law Retiear.

£ 2 KoLt Ave. 564 {16687, An cadicr case granied recovery to the owaer of a
building which had subsided as a roult of the digmng of a neightxr, bat the facts are
spaTse, and the reasoning is not reported. Slingshy v, Barrard, ! Rolle 430, 81 Enys. Rep.
586 (K.B. 1616).

9. For a refativdy recent application of this rensoning, see City of Quincy v, Jones,

76 1. 231 {1E35).

—
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of intercsts in land. Since the right to the support : afforded by ad-
joining land wis a ~‘m*1p OSSOSO } ingerest, It was leoked upon as an
easerncat in that land *° Tied rg ‘nataral” right,itrcquired neither
grant nor prescription: for its crea r' \'Iorcm'c:, SiIne IF was an
easement for suppors, the statiie of lmitations ran from the time
that the support was removed,™ W ile the plaintiff couid sue at
any time thereafier, actual subsidence might not occur unedl after
the statutory period had run. Dot if he bron ght his action before
subsidence had occurred, lie nat only found himself Huniied to re-
covery of nominal damages by diffic altics of proof, but e was also
foreclosed from L:rmgrmo fuun actinns in the event that an un-
foreseen subsidence did oeeue™ The thicory was that prospective
damages were Ins fo the asking in the original suir,” despite the
ebvicus Bmpossibility of proof.

The incengruity Cf these results eventually forced o departure
from the doubtful } ogf, of the easement theory. Although the
courls continued o tatk 17 casement tertas, the I1r.du.vncr s w?r'f?at

n fateral support came to be regarded as a viph: "o the m*mm3
of the supported Lind Sm{clh L “integrity” was de stroyed d only
by actual :.:,zhszdf:a:-cc., damage became essential 1o a cavse of action™
Accordingly, the statute of Himitations ran from the time when the
damage occurred,'” ainl sucecssive aetinns were maintainable for
subsequent subsidencss resulting from the same cxenvation.” FPro-
spective damages, however, conld no longer he recovered even m
theory."

Logically applied, the vight “to the ntegrity of t'i e supperted
fand” doctrine would hiave shrugated cnhzch the shsoluie Hability
of the eacavator for duge to mi g dand.” chc hg suppari—
ing land was ne longer rw‘ard\t as being subjected 1o 2 “natural
servitude,” respass wcmkt not lie and the excavator should have

il

13, See Losge v, Buchanan, 30 NY. £66, 47¢ fi 73)

. Nicklia v Williame, 10 FEa, 759, 767, 56 Fag. Rep, 470, $44 738543,

¥E, thid.

13. Ibid,

14, 4 Resraresient, Towrs 18584 {1939}

15, Church of the Baly Communion . Feiveser Frrension R R, 36 XL 718, 4% Ad,
1030 (i201).

16, Ludlow . Huldson River B, § Lans, 128 (NY. 1872} &mith v, Szanle, 13
Wash. 484, 51 Pac. 1057 {1538).

17. Crumbie v. Wallsend Local Beard, 11551{] i Q8 50,

18, Schuliz v. Bower, 57 Minn, 493, 3% N.W. 63§ (lav),

19, Sece note 34 supra
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been liable only if negligence or intent to cause harm was shown.
However, the doctrine of absolute liability prevailed; it continues
in force today throughout the United States and England,™

Support of Buildings

The attempt of the common law to adjust the social interests
involved in the problem of latcral support on the basis of the “nat-
ural” rights of fand ownership led to an early denial of protection
for buildings.** This denial was premised on the assertion that one
could not restrict his neighbors in the free use of their land by
artificially altering his own property.” Courts also rationalized
the resnlt in contributory negligence terms; the building owner
could not complain if his structure collapsed into an adjoining
excavation for it was obviously his own fault for building so close
to the property line.™

Doubtless this position caused courts little embarrassment in a
day when heavy, multistoricd structures were comparatively rare,
or at least seldom built in close proximity to the smaller structures
that characterized the urban centers of fifteenth-century England.
But such reasoning could not prevail long against the growing de-
mands of urban development.

The first inroad on the early rule which limited protection to
land in its “natural condition” took the form of the prescriptive
casement.” The “lost grant” fiction soon gave way to a statutory
prescriptive period,” and it became established that a building
which had stood for twenty years had carned the right to lateral
support from adjoining land,

However the incongruous results which followed from literat
casement theory forced the same doctrinal departeres as had oc-
curred in the law relating to support of land. The practical neces-
sity of providing the building owner with an efficacious remedy
prevailed over the attempt to make the incidents of his right con-

20. Gorton v. Schofield, 311 Muss. 352, 4} N.E.2d 12 (1942): Home Brewing Co.
v. Thomas Collicry Co., 274 Pa_ 54, 117 Adl. 542 {1922); Prete v, Cray, 49 R.I. 209, 14)
Atl, 609 (1928); Dadey Main Collicry Co. v. Mitchell, [1 App. Cas, 127 (1B36).

21. 2 RoLyr. Aws. 565 (166E).

22, Sre Smith v. Martin, 2 Wms. Sauad. 393, §5 Eng. Rep. 1206 {K.B. 15843,

23. Sse City of Quiney v, Jones, 76 U1, 231 (1875).

24. See Stansell v, Jollard {18037, cited in | SEvwyN, AVRIDGEMENT OF THE Law oF
Wiss Praees 457 (Teh Am, odd,, Fish, 1857).

25,02 83 W, TV, . 7] (1832-33),
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sistent with settled property law. Speaking of that right, Lord

Blackburn was forced to remark pointedly,
[W ]hether it is to be called by one name or the other is, I think, more
a question as to words than as to things. . . . That though the right of
support 1o a building is not of common right and must be acquired,
yet, when it is acquired, the right of the owner of the building to
support for it, is precisely the same as that of the owner of {and
support for it.2*

The English view of the building owner's right as a prescriptive
casement has received virtually no support in the United States.™
A cause of action can hardly be said to arise mercly fram the pres-
ence of a structure on neighboring land. Thus the theory runs
counter to prevailing notions of the basis for the aequisition of pre-
scriptive rights. Moreover, as a practical matter, the theory affords
little protection in rapidly growing communities where new build-
ings may outnumber old ones.

As an alternative to the prescription doctrine, some courts, not
all of them carly English, granted recovery for injury to buildings
as part of the measure of damages.® It was held that, if the excava-
tian was such as would have caused collapse of the soil even with-
out the added weight of the building, the excavator was liable with-
ot fault for the total damage sustained to both land and building.*
Apparently recovery was predicated on the favorite principle of the
csmmon law that one is held to have intended the “natural and
probable consequences of his act.”™

The first scmblance of a rational common-law approach to the
problem of lateral support appeared with the establishment of
negligence as the broad basis of liability in the ficld of tort law.
The principle of “due care under the circumstances™ quickly re-
placed the mechanical and rigid property doctrines which had gov-
erged the liability of the excavator in respect to adjoining struc-
tures™ Today, under both decision and many statutes, negligence
isthe standard of protection for existing structures. The excavator

26. Dglton v, Angus, § App. Cas. 740, 809 (1851).

. 2%, Bz, Sullivan v. Zeiner, 98 Cal. 346, 33 Pac. 209 (18%93); Gilmore v, Driscoll, 122
Mass. 199 {1877}y dictum, Carpenter v. Bchiance Realey Co., 103 Mo. App. 430, 490, 77
S.W. 1004, 4307 {1903). )

28, Xg., Prete v, Cray, 19 R.I, 209, 141 A, 609 {1928).

. Ihid.

3. I ar 211, M) Ad, ar 612,

3L. E.g., Moor: v, Andenan, 5 Boyee 477, 94 Ad. 771 (Del. 1915): Sibmare v, Dris-
ondl, 122 Mase, 199 (1877},
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who negligently deprives land of its lateral support becores lizble
for the harm that results both to the land and to the buildings upon
it. Bur, absent fault on the part of the excavator, the burden lies
with the adjoining owner to protect his structures.™

What constitutes negligence in the lateral support context will
vary, of course, with the particular circumstances of each case. The
test is the same as that applied in determining the reasonableness
of the defendant’s conduct in other fields of activity, although the
great socia! utility involved in the improvement and utilization
of land may often influence a court’s determination of the reason-
ableness of the excavator’s conduct. It is interesting to note, how-
ever, that the required standard of care appears to have become
stricter in recent times.” Ultimately, the advance of engineering
scienee may balance out entirely the influence of the policy for im-
provement of land upon the legal standard of care. By providing
the excavator with inexpensive methods that obviate what are today
often necessary risks to adjoining structures, engineering science
may render the creation of these risks unnccessary, and thus va-
reasonable,

While it is difficult to generalize with respect to the question
of what constitutes negligence, certain acts have often been held to
Furnish strong evidence of negligence. The failure of the excavator
to notify the adjoining landowner of his activitics, and to provide
him reasonable opportunity for protecting his premises is generally
regarded as evidencing lack of duc care.™ Similarly, assuring the
adjacent owner that the excavation will be carried out in a par-
ticular manner, or to a particular depth, when it is acewally carried
out differently, may result in liability for damage to structures.”
Depending upon the circumstances, it may be negligent for the
excavator to leave the sides of the cut unbraced over long periods

32. ResravrmenT, Tonts § 819 (1939); sce, £.8. 57 Lot Byneang Cope § 47-2.
{This building code, and others hereafter cited were fo effoct as of Scptember 1953.)

33, Compare Charless v. Rankin, 22 Mo, 566, 375 (1856}, with Bisscll v, Ford, 176
Mich. 64, 72, 141 N.W. 860, 864 {1913). tn Charless ». Rankin, the court said, “[T]he
law docs not exact of him {the excavater] the same forbearance and care and expense for
the sceurity of his neighbor’s proparty that he would have found it for his interest to have
wken for his own." Later, in Bissell v, Ford, the court said, “If there were two ways in
which defendant Ford could make the desirced improvements on his land, one of which,
with the vse of reasomable care and skill, would not injurc plaintiffs’ premises, and anather
method which lacked skill 2nd carc, which would result in injucy to them, it was clearly
his duty 1o sclect the former.™

34, Booaparte v. Wiseman, 89 Md. 12, 42 Ad, 918 (1899); Grrst v, S5t. Louis,
185 Mo. 151, 84 5.W. 34 {1904); Schultz v, Byers, 53 ML.IL. 442, 22 Ad. 514 (1891),

35, Larson v. Metrapolitnn Strect Ry, 110 Mo, 234, 19 S.W. 416 (1892).
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of time,™ to open the entire excavation at one time when it would
have been possible and safer to dig in sections,” or to fail to shore
up the adjacent structure when it is endangered.*

The principles of contributory negligence have only himited ap-
plication to Jateral support. The cxcavator generally must take the
plaintiff's building “as he finds it,” and its structural defects or
state of dilapidation will not bar the owner’s recovery unless the
owner himself has neglected to take such precautions as are reason-
able under the circumstances” Here the issue of whether the
owner had notice of the excavation and rcasonable opportunity to
take protective measures is decisive,” Unless the excavator has
provided him with notice, or the owner can be said to bave had
actual knowledge, the weakncsscs of the structure will be regarded
as a condition which increases the standard of care required of the
excavator.”

The scope of the “independent contractor” defense has also been
limited. While the defense has been successful on occasion,* some
means of circurventing it is usually found. Most commonly the
project is said to be an “inherently dangerous” one, creating a “non-
delegable” duty.® Thus both the contractor who docs the excavat-
ing and the owner of the land on which the project takes place arc

.commeonly held Jiable. The fact that the owner was appraised of
the contractor’s plans and exercised rights of supervision during
the course of the excavation may impose liability upon him as 2
joint gort-feasor even absent the nondelegable duty.**

Application of tort doctrines in the field of lateral support al-
Jowed 2 much more Aexible adjustment of conflicting social inter-
ests than was possible with the ancient property concepts. By impos-

1335. Randall, Loteral Suppor: of Building Foundations, Midwest Engincer, Nov. 1331,
e 13

37. Jones v. Hacker, 104 Kan. 187, 178 Dac, 434 (1919} (ne ncgligance); Gildersleeve
v. Hzmmanad, 108 Mich. 431, 67 N.W, 519 {596} {ncgligence)r Larson v. Metropolitan
Stroet Ry., 110 Mo, 234, 19 S0, 416 {18%2) (negligence). _

38, Harshorn v, Tohin, 294 Mass, 334, 138 N.E. 505 {1923} {acgligence); Horo-
wita v. Blay, 193 Mich. 493, 160 NW. 138 (1916} (no ncghigence}. S RESTATEMENT,
Temrs § S!g. comment ¢ {1939).

39, Resraresent, Torts § 819, comment g (1939).

40. Huber v. H. R. Douglas Inc., 9% Conn. 167, 105 Ad. 727 {15919}; Stockgrowers’
Bank v. Gray, 24 Wyo. 1B, 154 Puc. 593 (1915).

1. Cooper v. Altoona Concrete Construction & Supply Co., 33 Pa, Super, 14 (1913).

42, Sec Myer v. Hobbs, 57 Ala. 175 (1878); Ssuth v. Howazd, 201 Ky, 249, 256
$.W. 402 {1923); Neumann v. Greenleaf Feal Estate Co., 73 Mo. App. 326 (1B9E).

43. £.2., Law v. Phillips, 68 $1.2d 452 (W, ¥a. 1851); sec Rohrer v. Dienhart Har-
ness Co, 19 Ind. App. 489, 49 N.E. 296 (1898).

44, Wharam v. Invesiment Underwriters, Inc., 58 Cal. App.2d 345, 136 P.24 363
{20 Dist. 1943),




112 STANFORD LAW REVIEW [Vol. 6: Page 104

ing a duty of care on the excavator with respect to adjacent struc-
tures the law took a large step toward distributing the burden of
protection. But the attemipt to resolve the problem in negligence
rather than casement terms, while it yiclded results more satisfying
to notions of justice and sound policy, made the situation of exca-
vator and adjoining landowner legally unpredictable. The lines
drawn by the carly courts were arbitrary ones, but they-were “clean-
cut” and thus easy to discern. The principle of due care under the
circumstances, on the other hand, with its highly relative *risk
against utility” approach, offered few guides to those sceking to
avoid a lawsuit. Some affirmative measure of their respective rights
and linbilities was necessary.

IIL. BrouLaTion BY STaTores AND ORDINANCES

Only about one-fourth of the state legislatures have enacted
statutes dealing with the problem of Jateral support.” County and
municipal ordinances on the subject, however, are almost universal
and undoubtedly govern most of the building done in the United
States today.” The statutes and ordinances falf into three groups:
(1) those that codify the common law and add minor embellish-
ments, such as making the failure 1o give notice negligence per se
and requiring a certain period of time between the giving of notice
and the beginning of excavation;*’ (2) those which impose abso-

45, The indices to the various state statntes under the ks "laterad support” and
excavation” yield legislation on this matier in only cloven states. Cas. Cre. Cone § 832
{Decring, 194%) (for an analysis, see Comment, 20 Canie, L. Rev. 62 {i931)); Ga. Copr
Axst 8§ B5-1202, 85-1203 {1933); luana Cong Axy, § 55-310 (3949); lir. Aww, Srar,
o 121, § 1561 {(Cura, Supp. 1951} {this surute deals only with excavations adioining
strects}; Kv, Rev. Star. § 361,440 (1953) {ihe Kentucky starute applics only to cincs
of the first cluss, which inchude oaly Louisville}; Mica, Conte. Laws §§ 554.251-254
{1948); MuxT. Rev. Copes Axy, § 07-714 (3937); DL Svar. Axw. §46:10.1 {1940);
Oxto Cope Axk. §§ 3782, 3753 (14400, Oxea. Svar. un 60, b% 49(13), 66 {1951); Pa.
Srar. Ann. it 53, § 2656 {1931) {the Peansyivania stawte deads oaly with excavations
adjoining strects ).

46, Mo, 50 ALR, 486, 519 {1927},

47, An example of an ordinance codilying the common Jaw with shight changes is
that used by the City of St Louis: “An owner projsing o excavate on his own land 1o
an clevation belaw The Foundation of 1 stucture on an adjoining Jot and so near such
structure as to endanger it shall notfy the owner of the adjoining tot and shall afford him
4 reasbnable gpportunity to protect I property. The natice shall be made in wiriting and
shall be delivered to the owner of the adjoining lat at Jeast seven days bedore the excavation
is extonded to 2 hazardous depth, The notice shall statc the location, size and depth of
excavation proposcd and the date upen which it is intepded o conmence the extension of
excavation to hazarduws depth, and 2 copy of the notice shall be fled with the Buildiog
Commisvioncr. Such netice having been 5o served 2nd so filed, the owner of the adjoining
Jot shall protect and keep safe the structure thereon at his own expense.

*Agowner of an adjoining lot notificd te protect a structule thercon from damage
by rcason of 3 neighboring excavation shall be permitted o enter the lot to be excavated
and shall be permitted to occupy it for such leapth of tirwe a3 is required to make safe the
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lute Liability for the failure to provide lateral support for build-
ings;* (3) those which provide for an apportionment of the cost
of protection between the adjoining landowners.”

Footage-Depth Ordinances: A Solution?

The apportionment-type ordinance is by far the most common,
Many counties and cities which utilize it have developed their own
regulations, but the majority use one of 2 number of “model” build-
ing codes.™ These codes embody largely similar provisions regard-
ing lateral support for buildings. All provide for apportionment of
the burden of protection on the basis of the depth of the excavation.
Section 2801 of the Code of the Pacific Coast Building Officials
Conference is typical and thus bears examination.™

structurc; and one so entcring and ocoupying the property of another shall protect the
Tand, premises andl structares thercon from damage by reuson of such ¢ntry.

“If the owner of zn adioining lut 35 notified as roquited above to protoct 3 structare
thercan from damage by reason of a neighbaning exeavation bue fails cither to observe
such notice of to make the structure safe within a reasonable time, the Building Commis-
sioner may tondema the structnre and erder its removal of repair # ia his judgment the
structure will be rendered unsade by reason of e excavation desenibed in the notice.”
S7. Lovts Buiteane Coor § 47-2.

48, A typical onlinance imposing absclute Jabiliy is that of Elmira, New York:
*Whenever an excavation for buildings or other purposes shall be carried below the curh,
the person calding the excavation shall av afl times, if accorded the necessary liconse o enter
upon the adjvining properey, and not othcrwise, at his owa exjrefic preserye any adioining
ar contiguous wall, structure, yard or baek of carth or reck from injury in any approv
manner so iat Wie said wall, structure, yard or bank of carth or rock shall be practically
as safe ax hefore such sxvavation was commenced” Bogpixs Cevc or 1ue Qry OF
Evssina, Part 111, § 13,2,

A sitplee ordinance to the samc effect is that of Canton, Ohio: “MNo building shafl
be erceteed in such a manner as to endanger the safety of Wbe foundation or supcrstructure of
an adjoining building.” Letter of Aug. 19, 1933, from Lloyd Diavis, Inspector of Build-
ings, Canton, Ohin, on file with she Stanford Law Reviear,

49, For an example of the third type of wrdinance, sec the Unirory Cobk oF THE
Paciric Coasr BUiLbinG OFFIcILs ConFERExcE § 2801, reproduced at note 51 afra,

50. The Southern Building Codle is wsed by aver 500 communitics inchuding Tulsa,
Qkla, Knoxville, Tean., Nashville, Tenn., and Norfolk, Va. Leiter of Sepr. 14, 1953,
from M. L. Clement, Dircctor of the Southere Buitding Cade Congress, on file with the
Stauford Law Revicw.

The suggestrd code of the Natienal Bozrd of Fire Underwriters, published initially
in 1505, was the first model building code. It has undergone periadic revision since that
date. The code is now in use in aboul 500 communitics. NBFU, Communrries WmcH
Have AvorTep THE Namiowar Buipiks Copk op 1HE NBFU ox Have s Copk Basen
Lancery on Tve NBFU Cong (1952} (mimea).

The Pucific Building Code was frst proposed in 1927 snd has gone through periodic
sevision since that tme. Usirona Cone oF THE Pactric Coast BuiLersc OFrFiciacs Cox-
FENENCE 14, The code is now estimated ta be in use by over 600 communitics.

%1, "Excavations for buildings and excavations accessory thercto shall e protected
and guarded against danger to life and property. Permanent excavations shall have retain-
ing walls of masoary or concrete of sufficient strength to sefain the embankment wgether
with any surcharged loads. Mo excavation for any purpose shall extend within ong foot
(1) of the angle of reposc or natural slope of the soil undet any footing or foundaton,
unless smch footing or foundation js frst properdy underpinned or prewcied against
scttlement.

*hay person making or cawsing an excavation to be made 1o 2 depth of twelve feet
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Fig. 1--Sincc the foundation of building € already cxceeds the satutory depth, the
normal rule is that any expense of support nwst he borge by the party constructing build-
ing B. The expensz of extending the foundation of building A 1o the statutory depth falls
upon its owner. Beyond that paint, the burden falls upon the excavatar,

Diagram reprinted through the courtesy of Midwert Engineer.,

The first paragraph of the model ordinance provides that ex-
cavations shall have “retaining walls of masonry or conerete of
sufficicat strength to retain the embankment together with any
surcharged loads.” The absolute common-aw duty of the excava-
tor to provide fateral support for adjoining land is expanded to
include the support of the land “together with any surcharged

(12} or less, Below the grade, shall protect the excavation so that the soil of adjeining
Property will not cave in or scutle, but shall not be Hable far the expense of underpinning
o extendding the foundztian of buildings on adjoining propentics where his excavation is
Bot in excess of twelve fect (12°) in depth. Before commencing the excavation the person
making or causing the excavaiion to be made shafl notify in writing the owners of
adjeining buildings not luss than 10 days belore such cxaavation is to be made that the
&xcavatiun i 1o be made anct that the adjoining buillings should be proteeted. The owners
of the adjoining propertics shall be givent access to the cxcavatien for the purpose of
protecting such adjoining buildings.

“Any person making or cavsing an excavation io be made exceoding twebve feet (127
in depth below the grade, shall protect the excavation so that the adjoining soi] will not
cave in or setile, and shall extend the foundztion of any adjoining buildings bolow the
depth of twelve fest (12} below grade at his own expense. The owner of the adjoining
buildings shall extend the foundations of his buildings to a depth of twelve Feet (i27)
below grade at his own cxpense as provided in the precetling paragraph.” Unirorm Cone
oF e Pacirsc Coarr Buibing Orkictars Coxkrazsce § 2807, The “angle of repose™
weferred to in the first paragraph is the angle at which the soil mast be left in order to
support buildings in their natural unshored condition. This angle is wsually about thirgy
degrees but will xary depending on the consisteney of the soil,




Dec. 1953] LATERAL SUPPORT 115

loads,” icc., buildings. The paragraph also sets up 2 standard of
case for the excavator who proposes to dig within a certain distance
of adjacent foundations.

The second and third paragraphs of the ordinance allot the
expense of extending the ferndations of an adjacent structure ac-
cording to a footage-depth measure of twelve feet. The excavator
remains under his primary duty of providing support for both the
sail and the loads upon it by means of a retaining wall. However,
where circumstances make it necessary to pour additional footings,
for example where the cxcavation extends to the property line, the
burden of extending the foundations of adjacent structures below
twelve feet falls upon the excavator. If the depth of the excavation
will be less than twelve feet, the adjoining building owner has
the duty of carrying his foundation down far enough to protect
the building from scttlement.

Ordinances using the footage-depth rule as a basis for apportion-
ing the cost of providing additional footings for an adjacent struc-
ture vary as to the depth at which the burden will shift. The ma-
jority use 2 nine-, te-, or twelve-foot depth. The practical con-
sequences of the footage-depth rule are difhcult o gauge. The
depth to which foundations must be carried depends on 2 anmber
of factors: the space requirements of the building, the loads which
must be carried, the character of the foundation material, and cli-
matic conditions.”® While Jarge industrial and commercial struc-
tures may require deep foundations, the majority of buildings rest
on footings much shallower than the footage-depth marks set vp
in the ordinances and statutes.™ Yet only rarcly do such regula-
tions make any distinction among the various types of structures
erected within a city.™

The chief virtue of the apportioninent-type ordinance, then, is
its ease of administration. In this respect, it remedies the major
weakness of the common law negligence test. Aside from certain
technical ambiguities,” the regulation gives adjoining landowners

52. Husmixstox, Bunpivg Coxvrrverion 103 (2d <d. 19413,

53. This information and other factual data was procured through intervicws with
contractors, building officials, and the vechnical advisor of the Pacilic Coast Buikding Officials
Conference Code, during the manth of Scptember, 1953,

54, The Building Codc of the City of Grand Rapids, Michigan, makes such a dis-

" tinction. The dividing line 1s six fect in the construction of dwellings, and thirtecn foct
in the construction of business buiklings. Grawp Rarips Bunoivg Cone § 161{c).

55. For example, ordinances vary a5 to the poimt where measurement is 1w begin.
Many measure from the surface of the pround where the excavation mects the property
Enc; others mossure from the curb height where the property line imtersects iv In the
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fairly definite notice of the extent of their dutics. But in so far as
the footage-depth rule purports 2o allot the costs of extending
foundations on a rational basis, it falls short of the mark.

The excavator must extend adjcining foundations below twelve
feet. However, if the excavation is no decper than eleven fect,
eleven inches, the adjeining owner bears the cost. The rule prob-
ably reflects 2 nomber of considerations. As a matter of policy,
property ewners should be required to provide adequate founda-
tions for buildings which they crect—“adequate” not only for their
own protection, but also for the usages of the coramunity. On the
other hand, there is litile justification for requiring the property
owner to assume the costs of protecting against extraordinarily decp
excavations. It may not be unsound to assume, furthermore; that
deep excavations are commonly part of a large economic venture,
the proponeats of which will ordinarily be in the better position
to assume the extra costs of protection.

The difficulty with this reasoning, of course, is the fact that
these considerations apply to the excavation which is cleven feet,
eleven inches decp as well as to the one which extends past the
twelve-foot mark. The argument that “the line must be drawn
somewhere” fails to take into account the possibility of drawing the
line in a different way. The need for standards sufficiently definite
to provide for “fair warning” and for efficient administration does
not necessitate completely arbitrary standards. Fer instance, the
cost of protection might be apportioned according to the relative
masket values of the cxisting building and the new structure. This
would require an appraisal in place of a tape measur, but would
seetn to involve benefits commensurate with the added degree of
complication.

Enforcement of Statutes and Ordinances

Statutory regulation of lateral support involves the imposition
of both penal and civil sanctions on recalcitrant property owners.

latter case, what is to be denc if there is no curb? Coold ong measure from the gutter line
instead of the curb? What if there bs no strect at all? I the property lige rups through
an entire block, thes imtorsceting two curbs at diffecent Jevels, which is 1o be used? A
similar probilern arises when the excavatae’s lot and the lot of the adjoining building
mect back-to-back, 5o that the cxcavation is referrcd to the curh of one strect and the
building to the curb of anather. The National Building Code of the National Board of
Fire Underwritcrs meets this problem by providing that if the building is properly relcrsed
to a curb of higher Ievel than the excavation is referred to, the cost of shoring the difference
sghall be shared by the partics. Narrosat. Bunnivg Conz oF THE Natiovar Boarp oF
Fire Usprrwaurens § 802(d) (1999 ed.).
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The ordinances commonly make violations a misdemeanor punish-
able by fine or imprisonment or both.™® In addition, some statutes
expressly provide that a violation will constitute ground for a civil
action.*” Even where the ordinance is silent on the point, however,
the courts generally regard a violation as negligence per se.®® Both
the plaintiff and the hazard which materialized to cause harm must
come within the scope of the risk against which the enactment
was designed to protect.” Injunctive relief may also be available
where a violation threatens serious harm.®

A related problem of enforcement arises in cases where the
building owner refuscs to protect his structure. Under the typical
apportionment-type ordinances adopted from the model codes, and
under some state statutcs, the refusal will constiture a violation re-
sulting in both penal and civil liability. The regulation may make
additional sanctions available against the building owner, Some
ordinances provide that in the event of the owner's refusal, the
building inspector or cven the excavator may order the work done
and charge the cost to the owner™ In the absence of such pro-
vision, some courts have denied recovery to the excavator who is
forced 1o assume the burden in order to proceed with his work

Validity and lnterpretation

Although local regulation of lateral support is today almost
universal in this country, there remains a substantial question 2s to
the validity of many of the ordinances dealing with the subject.
Prablems arise both where local regulations conflict with a state
statuie, and where the city ordinance purports to change the com-
mon law without specific authorization from the state.

It is a general rule, subject to manifold qualifications, that a

36. Scr, cp., Namiwoxas Duinive Couk oF THE Naviovar Bosxs of Fire Usoen-
wirrers § FO7-3(a) (1949 cd.).
{1943;. Micw, Conr, Laws §§554.252-254 (1948); Ome Covs Awnx, 88 3782, 3783

58. Harder Realty Co. v. City of New York, 64 N.Y.S.2d 310 (Sup. Cr 1946).
With regard 1o the civil effocts of municipal ondinanges generally, sce O"DonncH v, Riter-
Conley Mfg. Co., 129 HL App. 544 (1906) (mcyligence por sc). Comdra: Renner v.
Martiy, 116 NJ.L. 240, 183 Ad. 185 (1936} {in New Jerscy, hewever, even the violation
of a state statute is not neglipence per se).

59, Prosser, Torrs 264-78 (1941).
“92;?- Massel! Realty Impeovement Co, v, MacMillan Co., 168 Ga. 184, 147 SE. 38

61. §v. Loms Bunmxe Coor § 47-2; Portiavp [Ore.] Bunnmse Cowve, Art 12,
§ 7-1205. See Ceffarelli v. Landino, $2 Conn. 126, 72 Al 564 (1909); Newman v,
Pasterpack, 103 N.J L. 434, 135 Axt. 877 {1927).

B2. Sce, 2, Praun v, Hamack, 206 Mian, 572, 28% N.W. 553 (149,
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municipal ordinance which conflicts with the terms or policy of a
state statute is void.” Perliaps the major limitation on the principfc
is the “home rule amendment” by which a state constitution may
grant local governments autonomy in respect o “local” or “munici-
pal” affairs.” Assuming, Liowever, that the problem of lateral sup-
port does not qualify asa “municipal affair™" (as it probably does
not), the validity of local regulation will depend on the extent to
which it conforms with the state statute.

_ Minor differences in wording between ordinance and statute
may produce major differences in result. Many California cities,
for instance, have adopted the model Uniform Code of the Pacific
Building Officials Conference.® Section 83z of the California Civil
Code shifts to the excavator the burden of extending the founda-
tions of the adjacent structure when the excavation exceeds twelve
feet,” just as does the Uniform Code.® Butthe statute measures the
twelve-foot depth from the point where the “joint property line
intersccts the curb,™® while the ordinance measures from the
ground Jevel wlhere the excavation is made.

Assume that the land slopes downward from the curb and
digging is commenced at a point six feet belosy the level of the
curh. The state in cffect tells the contractor that he must begin.
extending the {foundations of the adjacent building when he has
excavated to a depth of six feer. The city, however, orders the ad-
joining building owner to suppost his structure until the excavation
reaches twelve feet. While the materiahity of the conflict between
the provisions secins clear, no case raising the point has been dis-
covered.

Similar difficolties exist with respect to Jocal regulations not

63, 5 McQuiirry, Muxicoran CobrORATIONS 189 (3d =d., Snith, FH9).

&4, Id. a1 18, .

§5. For o general discvsion of the teom “municipal alair,” sec Mclaw, Law avp
Pracrice or Moxiciral osez Ruwx 252-321 {19l6).

66. Letwrs on file with the Steniord Law Mewicw: from E. 11. Rogers, Building
Inspector, Gy of Alamcds, Aug, 23, 1953; rem D. I Cargile, Superinendent, Tld-
ing Department, City of Beverly 13ills, Aug. 23, 1933: from A, T, Birown, Superintendent
of Buildings, Ciry of Glemdale, Sepl. 18, 1953; [rom Edward M, O'Cannor, Superinwadent
of Buitting, City of Long Beach, Scpt. 21, 1933; from Clyde N. Dirlam, Chief Building
Inspector, Division of Building and Sifety, Couny of Los Angcles, Aug. 19, 1953; from
Lester Ryaa, Beilding [aspector, Mara County, Avg. 21, 19335 from Miiten P, Ketcleel,
Building Inipoctor, iy of Osklund, dug. 17, 1953; fram A, W, Russell, Chiel Building
Taspector, County of Szn Matca, Aug. 21, 1953; from Douglas Menchaing, Directer, Build-
ing Inspection Department, County of Santa Clara, Awg. 20, 1933; ond from G. 1. Rozzi,
Building jnspector, Gity of South San Francisco, Aug. 17, 1953.

67. Cav. Crv. Covr, § 832 (Trecring, 1953).

68. Unrrorst Cone oF ToE Pacieic CoasT Buioivc OFriciats CoNFERENCE § 2501

£9. Coar. Civ. Coer § 8§32 (Deening, 1933},
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specifically authorized by the steie which contravene the common
law. Tn a Massachuscts case decided i 1943,™ the parties, adjoin-
ing landowners, were nable to agree on an interpretation of the
following provision of an ordinance of e city of Brockton:
Any person causing any excavation to be nude for a building, shall
have the same propeely puarded and pretected. Wherever necessary,
he shall at his own expense properly sheath pile and crect masonry of
steel construction, or 3 sufficieat reaining wall to permanzntly sspport
the adioining carth, . . .%

The question was whether the ordinance impesed a duty on the
excavaior (o protect the adjacent lapdowner’s buildings as weil as
fand. A stale statate provided that acity might, “by ordinance con-
sistent with Jaw,” regulate inspeciion, materials, construction, al-
teeation, repair, height, area, location, and use of buildings and
other structures within its finits”™ The court found nothing in the
statute to auihorize cities to change the common law.

I the court was right o requining ¥ morc specific grant of
power to change the common law than that contained in the Mas-
sachusctes statute, the validity of most Jateral support ordinances is
open 1o quistion. The apporiictinent-type regulations of the
model cades make radical departures from the cormon law, while
those that impose absolute liability on the excavator {rom the start
for any harm caused by his activity abrogate carhier rules com-
pletely. Where a state statuic is in force which jtself changes the
cominon kw, a court way aind less reason for Insisting on specific
autharization for Jocal regulations.™ It would seom, however, that
the general validity of the rofe requiring an cxpress grant of power
to change the coramon YVawe 15 doubtlul, I';:;rticuln.rly where it in-
hibits & municipality in enacting ordinances which relate to the

pub!ic safety.

50. Corcoran v. 5. 5. Kresge Co., 313 Mass, 295, 47 MOE.2A 257 (1913).

Th. Td., at 303, 47 N2 ar 255

93 ¥4, a1 302, 47 N.E 24 at 258-59.

73, If the state itself Has imposed on the excaviior 2 duty to support adjuccnl $trus-

tures, a court will be fess disposed o overturn an QoRRNCC cuprossing the $ame basic
poticy.




